Fl ori da Senate - 2005 CS for SB 1056

By the Committee on Judiciary; and Senators Klein, Lynn and

Canpbel |

590- 1856- 05
1 A Dbill to be entitled
2 An act relating to business entities; creating
3 ss. 607.1112-607.1115, F.S.; providing
4 definitions, requirenents, criteria, and
5 procedures for conversion of a domestic
6 corporation into another business entity;
7 providing for certificates of conversion;
8 provi ding for effect of conversion; providing
9 definitions, requirenents, criteria, and
10 procedures for conversion of another business
11 entity into a donestic corporation; anending
12 ss. 607.1302, 608.407, and 608.4225, F.S., to
13 conform creating ss. 608.4351-608. 43595, F.S.
14 provi ding for appraisals of interests in
15 certain limted liability conpanies; providing
16 definitions; providing requirenents, criteria,
17 and procedures for appraisals; providing for
18 apprai sal rights of conpany nenbers; providing
19 for assertion of appraisal rights by nom nees
20 and beneficial owners; providing for notice of
21 apprai sal rights; providing for notice of
22 intent to demand paynent; providing for a
23 written appraisal notice and form providing
24 for perfection of appraisal rights; providing a
25 right to withdraw, providing for a nmenber's
26 acceptance of certain offers; providing
27 procedures for nenbers dissatisfied with
28 conpany offers; providing for court action to
29 deternmine fair value of certain demands for
30 payment under certain circunstances; providing
31 for award of court costs and attorney's fees;
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1 providing limtations on paynents by limted
2 liability conpanies under certain

3 ci rcunst ances; anendi ng ss. 608.438, 608.4381
4 608. 4382, 608.4383, and 608.439, F.S., to

5 conform creating ss. 608.4401-608. 4404, F.S.
6 provi ding definitions, requirenents, criteria,
7 and procedures for conversion of a donestic

8 limted liability conpany into another business
9 entity; requiring a plan of conversion;

10 requiring certain actions on a plan of

11 conversion; providing for certificates of

12 conversion; providing for effects of

13 conversion; anmending s. 608.452, F.S., to

14 conform anmending s. 617.0302, F.S., to

15 conform anending s. 617.0505, F.S.; exenpting
16 certain private clubs organized as corporations
17 froma prohibition against distributions nade
18 to menmbers in certain circunstances; creating
19 s. 617.1108, F.S.; providing that certain

20 statutory provisions related to nmergers of

21 corporations apply to not-for-profit

22 corporations; creating ss. 620.1101-620.2205
23 F.S.; revising the Florida Revised Uniform

24 Limted Partnership Act; providing a popular
25 nanme; providing definitions; specifying

26 condi tions of know edge and notice; providing
27 for nature, purpose, and duration of limted
28 partnerships; providing powers of limted

29 partnershi ps; specifying the governing | aw

30 relating to limted partnerships; providing
31 suppl enental principles of |aw, providing for

2
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 1056
590- 1856- 05

1 application of certain rates of interest under
2 certain circunstances; providing for names of
3 limted partnerships; specifying certain fees
4 of the Departnent of State for certain

5 pur poses; providing for effect of partnership
6 agreenents; providing for nonwai vabl e

7 provisions; requiring limted partnerships to
8 mai ntain certain required information

9 authorizing certain business transacti ons of
10 partners with a partnership; providing for dua
11 capacity of certain persons; requiring a

12 designated office, registered office, and

13 regi stered agent of a limted partnership

14 provi di ng for change of designated office,

15 regi stered office, or registered agent;

16 provi ding for resignation of a registered

17 agent; providing for service of process for

18 certain purposes; providing for consent and
19 proxi es of partners; providing for formation of
20 limted partnerships; providing for a
21 certificate of limted partnership; providing
22 for amendment or restatenent of a certificate
23 of partnership; providing for a certificate of
24 di ssolution; providing for a statenent of
25 term nation; requiring certain records to be
26 si gned; providing for signing and filing of
27 certain records pursuant to court order
28 providing for delivery to and filing of certain
29 records by the Departnent of State; providing
30 for effective dates and tines of certain
31 records and filings; providing for correcting
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1 certain filed records; providing for liability
2 for false information in filed records;

3 providing for a certificate of status;

4 requiring delivery of annual reports to the

5 departnent; providing conditions for becom ng a
6 partner; specifying absence of right or power
7 of alimted partner to bind a limted

8 partnership; providing for approval of certain
9 rights; specifying absence of liability of

10 limted partner for limted partnership

11 obligations; specifying rights of limted

12 partners and former limted partners to certain
13 i nformation; specifying limted duties of

14 limted partners; specifying conditions of

15 liability or lack of liability on the part of
16 certain persons for certain partnership

17 obl i gati ons under certain circunstances;

18 speci fying conditions for becom ng a genera

19 partner; specifying a general partner as an
20 agent for the limted partnership; specifying
21 liability of limted partnership for certain
22 actions of general partners; providing for
23 liability of general partners; specifying
24 certain actions by and against limted
25 partnershi ps and general partners; specifying
26 managenent rights of general partners;
27 provi ding certain approval rights of other
28 partners; specifying the right of genera
29 partners and former general partners to certain
30 i nformati on; providing general standards of
31 conduct for general partners; providing for
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1 formof certain contributions by partners;

2 providing for liability for certain

3 contributions; providing for sharing of

4 profits, losses, and distributions; providing
5 for interimdistributions; specifying absence
6 of right to receive a distribution upon

7 di ssociation; providing for distributions in

8 ki nd; providing certain rights to

9 distributions; providing limtations on

10 distributions; providing for liability for

11 certain inproper distributions; providing for
12 di ssociation as limted partner under certain
13 ci rcunstances; providing for effect of

14 di ssociation as limted partner; providing for
15 di ssoci ati on as general partner; specifying a
16 person's power to dissociate as general under
17 certain circunstances; specifying conditions
18 and liability of wongful dissociation

19 providing for effect of dissociation as genera
20 partner; providing to a dissociated genera

21 partner a power to bind and liability to a

22 partnership before dissolution of the

23 partnership; providing for certain liability of
24 di ssoci ated general partners; providing for a
25 partner's transferable interest; providing for
26 transfers of partner's transferable interest;
27 providing rights of creditors of partners and
28 transferees; providing for powers of estates of
29 deceased partners; providing for nonjudicia

30 di ssolution of limted partnerships; providing
31 for judicial dissolutions; providing for
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1 wi nding up activities of a limted partnership;
2 providing for a power of a general partner and
3 di ssoci ated general partners to bind a

4 partnership after dissolution; providing for

5 liability of certain persons to the partnership
6 after dissolution; providing for disposition of
7 known cl ai ms agai nst dissolved linmted

8 partnerships; providing for filing certain

9 unknown cl ai ns agai nst di ssolved limted

10 partnerships; providing for liability of

11 certain persons for certain barred clains

12 against a limted partnership; providing for

13 adm ni strative dissolution; providing for

14 reinstatement after administrative dissolution;
15 provi ding for appeals from reinstatenent

16 deni al s; providing for revocation of

17 di ssol ution; providing for disposition of

18 assets upon winding up of activities of a

19 limted partnership; specifying when

20 contributions are required; specifying the

21 governing law relating to foreign limted

22 partnerships; providing for applications for
23 certificates of authority for foreign limted
24 partnerships; specifying certain activities as
25 not constituting transacting business by a

26 foreign |limted partnership; providing for

27 filing a certificate of authority for foreign
28 limted partnerships to transact business;

29 prohibiting a foreign limted partnership from
30 obtaining a certificate of authority for a

31 nonconpl yi ng nane; providing for revocation of
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1 a certificate of authority for foreign limted
2 partnerships; providing for cancellation of a
3 certificate of authority for a foreign limted
4 partnership; providing for effect of failure to
5 have a certificate; authorizing the Attorney

6 General to bring actions to restrain foreign

7 limted partnerships fromtransacting busi ness
8 under certain circunstances; providing for

9 reinstatenment after administrative revocation
10 provi ding for anending a certificate of

11 authority; providing for direct actions by a
12 partner against a limted partnership or

13 anot her partner under certain circunstances;

14 authorizing partners to nmaintain derivative

15 actions for certain purposes; specifying proper
16 plaintiff in derivative actions; specifying

17 contents of certain pleadings; specifying

18 di stribution of proceeds in derivative actions;
19 provi ding for court award of expenses and
20 attorney fees under certain circunstances;
21 provi di ng definitions; providing for conversion
22 of an organization to a limted partnership or
23 a limted partnership to another organization
24 requiring a plan of conversion; specifying
25 certain actions on a plan of conversion
26 requiring a certificate of conversion
27 speci fying certain required filings with the
28 Department of State for a conversion; providing
29 for effect of conversion; providing for a
30 merger of a limted partnership with certain
31 organi zations; requiring a plan of merger
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1 speci fying certain actions on a plan of nerger
2 requiring a certificate of nerger; specifying
3 certain required filings for a nmerger

4 provi ding for effect of merger; providing

5 restrictions on approval of conversions and

6 nmergers; providing for liability of a genera
7 partner after conversion or nerger; providing
8 for power of certain persons to bind an

9 organi zati on after conversion or nerger

10 provi ding for appraisals of interests in

11 certain limted partnerships; providing

12 definitions; providing for appraisal rights of
13 limted partners; providing for assertion of
14 apprai sal rights by nom nees and beneficia

15 owners; providing for notice of appraisa

16 rights; providing for notice of intent to

17 demand paynent; providing for a witten

18 apprai sal notice and form providing for

19 perfection of appraisal rights; providing a
20 right to withdraw, providing for a limted

21 partner's acceptance of certain offers;

22 provi di ng procedures for linmted partners

23 dissatisfied with limted partnership offers;
24 providing for court action to determine fair
25 val ue of certain demands for paynment under

26 certain circunstances; providing for award of
27 court costs and attorney's fees; providing

28 limtations on paynents by limited partnerships
29 under certain circunstances; providing for

30 application of laws to provisions governing
31 conversions and nergers; providing for
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1 uni formty of application and construction

2 provi di ng severability; providing for

3 application to the Electronic Signatures in

4 G obal and National Conmmerce Act; providing for
5 application to existing business entities;

6 anmendi ng ss. 620.8103 and 620.8404, F.S., to

7 conform anmending s. 620.8105, F.S.; providing
8 requi renents for partnership registration

9 statements, certificates of merger or

10 conversion, and anmended partnership

11 regi strations and certificates of nerger or

12 conversion; anending s. 620.81055, F.S.

13 providing a fee for a certificate of

14 conversion; creating ss. 620.8911-620.8923

15 F.S.; providing definitions; providing for

16 conversion of certain organizations to a

17 partnership or a partnership to another

18 organi zation; providing requirenments, criteria,
19 and procedures for conversions; requiring a
20 pl an of conversion; requiring certain actions
21 by a converting partnership on a plan of
22 conversion; specifying certain required filings
23 with the Departnent of State for a conversion;
24 providing for effect of conversion; providing
25 for a nerger of a partnership with certain
26 organi zations; providing requirenents,
27 criteria, and procedures for nmergers; requiring
28 a plan of nerger; specifying certain actions by
29 a constituent partnership on a plan of nerger
30 speci fying certain requiring filings with the
31 Department of State for a nmerger; providing for
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1 ef fect of merger; providing restrictions on

2 approval of conversions and nergers; providing
3 for liability of partners after conversion or
4 nmer ger; providing for power of certain persons
5 to bind an organi zation after conversion or

6 merger; providing construction relating to

7 application of other laws to conversions and

8 nmergers; amending s. 620.9104, F.S.; specifying
9 additional activities not constituting

10 transacting business; anending s. 607.11101

11 F.S.; conforming cross-references; repealing s.
12 608.4384, F.S., relating to rights of nenbers
13 of limted liability conpanies dissenting to a
14 nmerger; repealing ss. 620.101, 620.102,

15 620. 103, 620.105, 620.1051, 620.106, 620.107
16 620. 108, 620.109, 620.112, 620.113, 620.114,
17 620. 115, 620.116, 620.117, 620.118, 620.119

18 620. 122, 620.123, 620.124, 620.125, 620.126

19 620. 127, 620.128, 620.129, 620.132, 620.133
20 620. 134, 620.135, 620.136, 620.137, 620.138
21 620. 139, 620.142, 620.143, 620.144, 620.145
22 620. 146, 620.147, 620.148, 620.149, 620.152
23 620. 153, 620. 154, 620.155, 620.156, 620.157
24 620. 158, 620.159, 620.162, 620.163, 620.164,
25 620. 165, 620.166, 620.167, 620.168, 620.169
26 620. 172, 620.173, 620.174, 620.175, 620.176
27 620. 177, 620.178, 620.179, 620.182, 620.1835
28 620. 184, 620.185, 620.186, 620.187, 620.192
29 620. 201, 620.202, 620.203, 620.204, and
30 620. 205, F.S., relating to the Florida Revised
31 Uni form Limted Partnership Act (1986);
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repeal i ng ss. 620.8901, 620.8902, 620.8903,

620. 8904, 620.8905, 6210.8906, 620.8907, and
620.8908, F.S., relating to conversions of
partnerships and |inited partnershi ps under the
Revi sed Uni form Partnership Act of 1995;

provi ding effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Sections 607.1112, 607.1113, 607.1114, and

607. 1115, Florida Statutes, are created to read:

607.1112 Conversion of domestic corporation into

anot her business entity.--

(1) As used in this section and ss. 607.1113 and

607.1114, the term "another business entity" or "other

busi ness entity" neans a linited liability conpany; a commbn

| aw or business trust or association; a real estate investnment

trust; a general partnership, including a linmted liability

partnership; a limted partnership, including a |limted

liability limted partnership; or any other donestic or

foreign entity that is organi zed under a governing |aw or

other applicable |aw, provided such termshall not include a

corporation and shall not include any entity that has not been

organi zed for profit.

(2) Pursuant to a plan of conversion conplying with

and approved in accordance with this section, a donestic

corporation may convert to another business entity organi zed

under _the laws of this state or any other state, the United

States, a foreign country, or other foreign jurisdiction, if:
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(a) The donestic corporation converting to the other

busi ness entity conplies with the applicable provisions of

this chapter.

(b) The conversion is permitted by the |aws of the

jurisdiction that enacted the applicable |aws under which the

ot her business entity is governed and the other business

entity conplies with such laws in effecting the conversion

(3) The plan of conversion shall set forth:

(a) The nane of the donestic corporation and the nane

and jurisdiction of organization of the other business entity

to which the donestic corporation is to be converted.

(b) The terns _and conditions of the conversion,

i ncl udi ng _the manner and basis of converting the shares,

obligations, or other securities, or rights to acquire shares,

obligations, or other securities, of the domestic corporation

into the partnership interests, linmted |iability conpany

interests, obligations, or other securities of the other

business entity, including any rights to acquire any such

interests, obligations, or other securities, or, in whole or

in part, into cash or other consideration

(c) Al statenents required to be set forth in the

plan of conversion by the | aws under which the other business

entity is governed.

(4) The plan of conversion shall include, or have

attached to it, the articles, certificate, registration, or

ot her organi zati onal docunent by which the other business

entity has been or will be organized under its governing | aws.

(5) The plan of conversion may also set forth any

other provisions relating to the conversion.

(6) The plan of conversion shall be adopted and

approved by the board of directors and shareholders of a
12
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1| donestic corporation in the same manner as a nmerger of a

2| donestic corporation under s. 607.1103. Notwithstanding such
3| requirement, if the other business entity is a partnership or
4| linmted partnership, no shareholder of the converting donestic
5| corporation shall, as a result of the conversion, becone a

6| general partner of the partnership or Ilimted partnership,

7| unl ess such sharehol der specifically consents in witing to

8| becoming a general partner of such partnership or linited

9| partnership and, unless such witten consent is obtained from
10| each such sharehol der, such conversion shall not becone

11| effective under s. 607.1114. Any sharehol der providing such
12| consent in witing shall be deened to have voted in favor of
13| the plan of conversion pursuant to which the sharehol der

14| becane a general partner

15 (7) Section 607.1103 and ss. 607.1301-607.1333 shall

16| insofar as they are applicable, apply to a conversion of a

17| donmestic corporation into another business entity in

18| accordance with this chapter.

19 607.1113 Certificate of conversion.--

20 (1) After a plan of conversion is approved by the

21| board of directors and shareholders of a converting domestic
22| corporation, such corporation shall deliver to the Departnent
23| of State for filing a certificate of conversion which shall be
24| executed by the domestic corporation as required by s.

25| 607.0120 and shall set forth:

26 (a) A statenent that the donestic corporation has been
27| converted into another business entity in conpliance with this
28| chapter and that the conversion conplies with the applicable
29| laws governing the other business entity.

30 (b) A statement that the plan of conversion was

31| approved by the converting donestic corporation in accordance

13
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with this chapter and, if applicable, a statenent that the

witten consent of each sharehol der of such donestic

corporation who, as a result of the conversion, becones a

general partner of the surviving entity has been obtai ned

pursuant to s. 607.1112(6).

(c) The effective date of the conversion, which

subject to the linmtations in s. 607.0123(2). nmay be on or

after the date of filing the certificate of conversion but

shall not be different than the effective date of the

conversion under the | aws governing the other business entity

into which the donestic corporation has been converted.

(d) The address, including street and nunber, if any,

of the principal office of the other business entity under the

laws of the state, country, or jurisdiction in which such

ot her business entity was organi zed.

(e) |If the other business entity is a foreign entity

and is not authorized to transact business in this state, a

statenent that the other business entity appoints the

Secretary of State as its agent for service of process in a

proceeding to enforce obligations of the converting donestic

corporation, including any appraisal rights of sharehol ders of

the converting donestic corporation under_ ss.

607.1301-607.1333 and the street and nmmiling address of an

office which the Departnent of State may use for purposes of
s. 607.1114(4).

(f) A statenent that the other business entity has

agreed to pay any sharehol ders having appraisal rights the

ampunt_to which they are entitled under ss. 607.1301-607.1333.

(2) A copy of the certificate of conversion, certified

by the Departnment of State, may be filed in the officia

14
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1| records of any county in this state in which the converting

2| donestic corporation holds an interest in real property.

3 607.1114 Effect of conversion of donestic corporation
4| into another business entity.--Wen a conversion becones

5| effective:

6 (1) A donestic corporation that has been converted

7| into another business entity pursuant to this chapter is for

8| all purposes the same entity that existed before the

9| conversi on.

10 (2) The title to all real property and other property,
11| or any interest therein, owned by the donestic corporation at
12| the tine of its conversion into the other business entity

13| remnins vested in the converted entity without reversion or

14| inpairnent by operation of this chapter.

15 (3) The other business entity into which the donestic
16| corporation was converted shall continue to be responsible and
17| Liable for all the liabilities and obligations of the

18| converting donmestic corporation, including liability to any
19| sharehol ders having appraisal rights under ss.

20| 607.1301-607.1333 with respect to such conversion.

21 (4) Any claimexisting or action or proceeding pending
22| by or against any donestic corporation that is converted into
23| another business entity may be continued as if the conversion
24| did not occur. If the converted entity is a foreign entity, it
25| shall be deened to have consented to the jurisdiction of the
26| courts of this state to enforce any obligation of the

27| converting donestic corporation if, before the conversion, the
28| converting donestic corporation was subject to suit in this
29| state on the obligation. A converted entity that is a foreign
30| entity and not authorized to transact business in this state
31| shall appoint the Departnent of State as its agent for service

15
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of process for purposes of enforcing an obligation under this

subsection, including any appraisal rights of shareholders

under ss. 607.1301-607.1333 to the extent applicable to the

conversion. Service on the Departnent of State under this

subsection shall be nmade in the sanme nmanner _and with the sane

consequences as under s. 48.181

(5) Neither the rights of creditors nor _any liens upon

the property of a donestic corporation that is converted into

anot her _business entity under this chapter shall be inpaired

by such conversion.

(6) The shares, obligations, and other securities, or

rights to acquire shares, obligations, or other securities, of

the donestic corporation shall be converted into the

partnership interests, linmted liability conpany interests,

obligations, or other securities of the other business entity,

including any rights to acquire any such interests,

obligations, or other securities, or, in whole or in part,

into cash, or other consideration, as provided in the plan of

conversion. The forner sharehol ders of the converting donestic

corporation shall be entitled only to the rights provided in

the plan of conversion and to their appraisal rights, if any,

under ss. 607.1301-607.1333 or_ other applicable |aw.

607.1115 Conversion of another business entity to a

donestic corporation.--

(1) As used in this section, the term"other business

entity" neans a limted liability conpany; a common | aw or

busi ness trust or association; a real estate investnent trust;

a _general partnership, including a limted liability

partnership; a limted partnership, including a |limted

liability limted partnership; or any other donestic or

foreign entity that is organi zed under a governing |aw or
16
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other applicable | aw, provided such termshall not include a

corporation and shall not include any entity that has not been

organi zed for profit.

(2)  Any other business entity nay convert to a

donestic corporation if the conversion is permtted by the

laws of the jurisdiction that enacted the applicable |aws

governing the other business entity and the other business

entity conplies with such |aws and the requirenents of this

section in effecting the conversion. The other business entity

shall file with the Departnent of State in accordance with s.

607. 0120:

(a) Acertificate of conversion that has been executed

in accordance with s. 607.0120.

(b) Articles of incorporation that conply with s.

607. 0202 and have been executed in accordance with s.

607. 0120.

(3) The certificate of conversion shall state:

(a) The date on which, and the jurisdiction in which

the other business entity was first organized and, if the

entity has changed, its jurisdiction imediately prior to its

conversion.

(b) The nane of the other business entity imediately

prior to the filing of the certificate of conversion to a

cor poration.

(c) The nane of the corporation as set forth inits

articles of incorporation filed in accordance with subsection

(2).

(d) The delayed effective date or tinme, which, subject

tothe limtations in s. 607.0123(2), shall be a date or tinme

certain, of the conversion if the conversion is not to be

effective upon the filing of the certificate of conversion and
17
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the articles of incorporation, provided such delayed effective

date may not be different than the effective date and tine of

the articles of incorporation.

(4) Upon the filing with the Departnent of State of

the certificate of conversion and the articles of

incorporation, or upon the delayed effective date or tine of

the certificate of conversion and the articles of

incorporation, the other business entity shall be converted

into a donestic corporation and the corporation shal

thereafter be subject to all of the provisions of this

chapter, except notwithstanding s. 607.0123, the existence of

the corporation shall be deenmed to have commenced when the

ot her business entity commenced its existence in the

jurisdiction in which the other business entity was first

or gani zed.
(5) The conversion of any other business entity into a

donestic corporation shall not affect any obligations or

liabilities of the other business entity incurred prior to its

conversion to a donestic corporation or the personal liability

of any person incurred prior to such conversion.

(6)  When any conversion becones effective under this

section, for all purposes of the laws of this state, all of

the rights, privileges, and powers of the other business

entity that has been converted, and all property, real

personal, and nmixed, and all debts due to such other business

entity, as well as all other things and causes of action

bel ongi ng to such other business entity, shall be vested in

the donestic corporation into which it was converted and shal

thereafter be the property of the donestic corporation as they

were of the other business entity. Wthout limting this

provision, title to any real property, or any interest
18
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therein, vested by deed or otherw se in such other business

entity at the tinme of conversion shall remnin vested in the

converted entity without reversion or inpairnment by operation

of this chapter. Al rights of creditors and all |iens upon

any property of such other business entity shall be preserved

uni npaired, and all debts, liabilities, and duties of such

ot her business entity shall thenceforth attach to the donestic

corporation into which it was converted and may be enforced

agai nst _the donestic corporation to the sane extent as if said

debts, liabilities, and duties had been incurred or contracted

by the donestic corporation.

(7) Unless otherwi se agreed, or as required under

applicable laws of states other than this state, the

converting entity shall not be required to wind up its affairs

or pay its liabilities and distribute its assets and the

conversion shall not constitute a dissolution of such entity

and shall constitute a continuation of the existence of the

converting entity in the formof a donestic corporation.

(8) Prior to filing a certificate of conversion with

the Departnent of State, the conversion shall be approved in

the manner provided for by the docunent, instrunent,

agreenent, or other witing, as the case nay be, governing the

internal affairs of the other business entity or by other

applicable law, as appropriate, and the articles of

i ncorporation and byl aws of the corporation shall be approved

by the sane authorization required to approve the conversion

As part of such an approval, a plan of conversion or other

record may descri be the manner and basis of converting the

partnership interests, linmted liability conpany interests,

obligations, or securities of, or other interests or rights

in, the other business entity, including any rights to acquire
19
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1| any such interests, obligations, securities, or other rights,
2| into shares of the donestic corporation, or rights to acquire
3| shares, obligations, securities, or other rights, or, in whole
4| or in part, into cash or other consideration. Such a plan or
5| other record may also contain other provisions relating to the
6| conversion, including without linitation the right of the

7| other business entity to abandon a proposed conversion, or an
8| effective date for the conversion that is not inconsistent

9| with paragraph (2)(d).

10 Section 2. Paragraph (a) of subsection (1) of section
11| 607.1302, Florida Statutes, is anended to read:

12 607.1302 Right of sharehol ders to appraisal.--

13 (1) A shareholder of a donestic corporation is

14| entitled to appraisal rights, and to obtain paynent of the

15| fair value of that shareholder's shares, in the event of any
16| of the follow ng corporate actions:

17 (a) Consummation of a conversion of such corporation
18| pursuant to s. 607.1112 if shareholder approval is required
19| for the conversion and the shareholder is entitled to vote on
20| the conversion under ss. 607.1103 and 607.1112(6), or the
21| consunmati on of a nerger to which such the corporation is a
22| party if sharehol der approval is required for the nmerger under
23| by s. 607.1103 and the shareholder is entitled to vote on the
24| merger or if such the corporation is a subsidiary and the
25| merger is governed by s. 607.1104;
26 Section 3. Subsections (1) and (5) of section 608. 407
27| Florida Statutes, are anmended, and subsection (6) is added to
28| that section, to read:
29 608. 407 Articles of organization.--
30 (1) In order to forma linmted liability conpany,
31| articles of organization of alimted liability conpany shal

20
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be exeeuted—and filed with the Departnment of State by one or
nore nmenbers or authorized representatives of the linmted
liability conmpany. The articles of organization shall set
forth:

(a) The nane of the limted liability conpany.

(b) The mmiling address and the street address of the
principal office of the limted liability conpany.

(c) The nane and street address of its initia
regi stered agent for service of process in the state. The
articles of organization shall include or be acconpani ed by
the witten statenment required by s. 608.415.

(d) Any other matters that the nenbers elect to
include in the articles of organization

(5) The fact that articles of organization are on file
with the Departnent of State is notice that the entity forned
in connection with the filing of the articles of organization
isalimted liability conpany fornmed under the laws of this
st at e anrd—is—netice—of allotherfactssetforthinthe
artieles—of—organtzatien. |f the articles of organization

contain any information described in subsections (4) and (6).

the articles of organization shall be deened notice of that

information as well, provided, if such information has been

added or changed by an anendnent or_ restatenent of the

articles of organization, the articles of organization shal

not be deened notice of such fact until 90 days after the

effective date of such anendnent or restatenment.

(6) The articles of organization nmay al so, but need

not, identify one or nore persons authorized to serve as a

nanager _or _nmenadi ng _nenber and may describe any |limtations

upon the authority of a nmanager or nmnagi hg nenber, provided a

provision in the articles of organization |limting the
21
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authority of a manager or managi ng nenber to transfer rea

property held in the nane of the linmted liability conpany is

not notice of the limtation, to a person who is not a nenber

or _manager_of the limted liability conpany, unless the

limtation appears in an affidavit, certificate, or other

instrunent that bears the nane of the linmted liability

conpany and is recorded in the office for recording transfers

of such real property.

Section 4. Paragraph (a) of subsection (1) of section
608. 4225, Florida Statutes, is amended to read:

608. 4225 Ceneral standards for nmanagers and nanagi ng
menbers. - -

(1) Subject to ss. 608.4226 and 608. 423, each nanager
and managi ng nenber shall owe a duty of loyalty and a duty of
care to the limted liability conpany and all of the nenbers
of the limted liability conpany.

(a) Subject to s. 608.4226, the duty of loyalty is

limted to rAretdvdes—withoutt—mtation:

1. Accounting to the limted liability conpany and
hol ding as trustee for the limted liability conpany any
property, profit, or benefit derived by such manager or
managi ng nenber in the conduct or winding up of the linmted
liability conmpany business or derived froma use by such
manager or managi ng nenber of limted liability conpany
property, including the appropriation of a limted liability
conpany opportunity.

2. Refraining fromdealing with the limted liability
conpany in the conduct or winding up of the limted liability
conpany busi ness as or on behalf of a party having an interest

adverse to the limted liability conpany.

22
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1 3. Refraining fromconpeting with the limted

2| liability conmpany in the conduct of the limted liability

3| conpany business before the dissolution of the limted

4| liability conpany.

5 Section 5. Sections 608.4351, 608.4352, 608.4353

6| 608.4354, 608.4355, 608.4356, 608.4357, 608.43575, 608.4358,
7| 608.43585, 608.4359, and 608.43595, Florida Statutes, are

8| created to read

9 608. 4351 Appraisal rights; definitions.--The follow ng
10| definitions apply to this section and ss. 608.4352-608. 43595:
11 (1) "Affiliate"” nmeans a person that directly or

12| indirectly, through one or nore internediaries, controls, is
13| controlled by, or is under common control with another person
14| For purposes of s. 608.4352(2)(d)., a person is deemed to be an
15| affiliate of its senior executives.

16 (2) "Appraisal event" neans an event described in s.
17| 608.4352(1).

18 (3) "Beneficial nmenmber" nmeans a person who is the

19| beneficial owner of a nmenbership interest held in a voting

20| trust or by a nonminee on the beneficial owner's behalf.

21 (4) "Converted entity" neans the other business entity
22| into which a donestic limted liability conpany converts

23| pursuant to ss. 608.4401-608. 4404.

24 (5) "Fair value" nmeans the value of the nenber's

25| nenbership interests determ ned:

26 (a) Immediately before the effectuation of the

27| appraisal event to which the nmenber objects.

28 (b) Using customary and current valuation concepts and
29| techni ques generally enployed for sinilar businesses in the
30| context of the transaction requiring appraisal, excluding any
31| appreciation or depreciation in anticipation of the

23
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1| transaction to which the nenber objects unless exclusion would
2| be inequitable to the limted liability conpany and its

3| remmini ng nmenbers.

4 (6) "Interest" nmeans interest fromthe effective date
5| of the appraisal event to which the nmenber objects until the
6| date of payment, at the rate of interest deternined for

7| judgnents in accordance with s. 55.03, deternined as of the
8| effective date of the appraisal event.

9 (7) "Limted liability company" neans the donestic

10| linmited liability conpany that issued the menbership interest
11| held by a menber demandi ng appraisal, and for matters covered
12| in ss. 608.4352-608.43595, includes the converted entity in a
13| conversion or the surviving entity in a nerger

14 (8) "Record nenber" neans each person who is

15| identified as a menber in the current list of menbers

16| nmaintained in accordance with s. 608.4101 by the linited

17| lLiability conpany, or to the extent the limted liability

18| conpany has failed to maintain a current list, each person
19| that is the rightful owner of a nenbership interest in the
20| Limited liability conpany. An assignee of a nmenmbership
21| interest is not a record nmenber.
22 (9) "Senior executive" means a manager or nmnagi ng
23| nenmber or the chief executive officer, chief operating
24| officer, chief financial officer, or anyone in charge of a
25| principal business unit or function of a limted liability
26| conpany or of a manager or mmnagi ng nmenber of the limted
27| lLiability conpany.
28 (10) "Menber" neans a record nenber or a beneficia
29| nenber.
30 (11) "Menbership interest"” has the sanme neani ng set
31| forth in s. 608.402, except, if the appraisal rights of a

24
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nenber _under_s. 608.4352 pertain to only a certain class or

series of a nenbership interest, the term "nenbership

interest" means only the menbership interest pertaining to

such class or_series.

(12) "Surviving entity neans t he ot her business

entity into which a donestic linted liability conpany is
nerged pursuant to ss. 608.438-608. 4383.
608.4352 Right of nenbers to appraisal.--

(1) A nmenber of a donestic limted liability conpany

is entitled to appraisal rights, and to obtain paynent of the

fair value of that nenber's nenbership interest, in the

follow ng events:

(a) Consummmtion of a nerger of such limted liability

conpany pursuant to this act and the nenber possessed the

right to vote upon the nerger: or

(b) Consummation of a conversion of such |limted

liability conpany pursuant to this act and the nenber

possessed the right to vote upon the conversion.

(2) Notwithstandi ng subsection (1), the availability

of appraisal rights shall be limted in accordance with the

follow ng provisions:

(a) Appraisal rights shall not be available for

nenbership interests which are:

1. listed on the New York Stock Exchange or the

Anerican Stock Exchange or designated as a national narket

system security on an interdeal er quotation system by the

Nat i onal Association of Securities Dealers, Inc.; or

2. Not listed or designated as provided in

subparagraph 1. but are issued by a linmted liability conpany

that has at | east 500 nenbers and all nenbership interests of

the limted liability conpany, including nenbership interests
25
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that are limted to a right to receive distributions, have a

nmar ket value of at |least $10 million, exclusive of the val ue

of any such interests held by its nmanagi ng nenbers, nmnagers,

and ot her senior executives owning nore than 10 percent of the

rights to receive distributions fromthe limted liability

conpan

(b) The applicability of paragraph (a) shall be

determ ned as of the date fixed to deternine the nenbers

entitled to receive notice of, and to vote upon, the appraisa

event .

(c) Paragraph (a) shall not apply, and appraisa

rights shall be avail able pursuant to subsection (1), for any

nenbers who are required by the appraisal event to accept for

their nmenbership interests anything other than cash or a

proprietary interest of an entity that satisfies the standards

set forth in paragraph (a) at the tine the appraisal event

becones effective.

(d) Paragraph (a) shall not apply, and appraisa

rights shall be avail able pursuant to subsection (1), for the

hol ders of a nenbership interest if:

1. Any of the nenbers' interests in the |limted

liability conpany or the limted liability conpany's assets

are being acquired or converted, whether by nerager

conversion, or otherw se, pursuant to the appraisal event by a

person, or by an affiliate of a person, who:

a. Is, or at any tine in the 1-year period i mediately

precedi ng approval of the appraisal event was, the beneficia

owner of 20 percent or nore of those interests in the |limted

liability conpany entitled to vote on the appraisal event,

excluding any such interests acquired pursuant to an offer for

all interests having such voting rights if such offer was nmde
26
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within 1 year prior to the appraisal event for consideration

of the same kind and of a value equal to or less than that

paid in connection with the apprai sal event; or

b. Directly or indirectly has, or at any tinme in the

1-vear period imediately preceding approval of the appraisa

event had, the power, contractually or otherwi se, to cause the

appoi ntnent _or el ection of any senior executives; or

2. Any of the nmenbers' interests in the limted

liability conpany or the limted liability conpany's assets

are being acquired or converted, whether by nerager

conversion, or otherw se, pursuant to the appraisal event by a

person, or by an affiliate of a person, who is, or at any tinme

in the 1-vear period i nmediately precedi ng approval of the

apprai sal _event was, a senior executive of the |limted

liability conpany or a senior executive of any affiliate of

the limted liability conpany, and that senior executive wl|

receive, as a result of the linited liability conpany action

a financial benefit not generally available to nenbers, other

t han:

a. Enploynment, consulting, retirenment, or sinmilar

benefits established separately and not as part of or in

contenpl ati on of the appraisal event;

b. Enploynent, consulting, retirement, or simlar

benefits established in contenplation of, or as part of, the

apprai sal _event that are not nore favorable than those

existing before the appraisal event or, if nore favorable,

that have been approved by the limted liability conpany; or

C. In the case of a managi hg nenber or manager of the

limted liability conpany who will, during or as the result of

the appraisal event, becone a nmnadi ng nenber, nmnager

general partner, or director of the surviving or converted
27
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entity or one of its affiliates, those rights and benefits as

a managi ng nmenber, nanager, general partner, or director that

are provided on the sane basis as those afforded by the

surviving or converted entity generally to other managing

nenbers, nmanagers, general partners, or directors of the

surviving or converted entity or its affiliate.

(e) For the purposes of subparagraph (d)l.a. only, the

term "beneficial owner" neans any person who, directly or

indirectly, through any contract, arrangenent, or

under st andi ng, other than a revocable proxy, has or shares the

right to vote, or to direct the voting of, an interest in a

limted liability conpany with respect to approval of the

apprai sal _event, provided a nenber of a national securities

exchange shall not be deened to be a beneficial owner of an

interest in alimted liability conpany held directly or

indirectly by it on behalf of another person solely because

such nmenber is the recordholder of interests in the limted

liability conpany if the menber is precluded by the rul es of

such exchange from voting wi thout instruction on contested

matters or matters that may affect substantially the rights or

privileges of the holders of the interests in the linmted

liability conpany to be voted. Wien two Or nore persons agree

to act together for the purpose of voting such interests, each

nenber _of the group fornmed thereby shall be deened to have

acquired beneficial ownership, as of the date of such

agreenent, of all voting interests in the limted liability

conpany beneficially owned by any nenber of the group.

(3) A nenber entitled to appraisal rights under this
section and ss. 608.4353-608.43595 may not chall enge a

conpl eted apprai sal _event unless the apprai sal event:

28
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1 (a) Was not effectuated in accordance with the

2| applicable provisions of this section and ss.

3| 608.4353-608.43595, or the limted liability conpany's

4| articles of organization or operating agreenent; or

5 (b) WAs procured as a result of fraud or materia

6| misrepresentation.

7 (4) Alimted liability conpany may nodify, restrict,
8| or elimnate the appraisal rights provided in this section and
9| ss. 608.4353-608.43595 in its operating agreenent.

10 608. 4353 Assertion of rights by noni nees and

11| beneficial owners.--

12 (1) A record nenber may assert appraisal rights as to
13| fewer than all the menbership interests registered in the

14| record nmenber's nane which are owned by a beneficial nenber
15| only if the record nmenber objects with respect to al

16| nenbership interests of the class or series owned by that

17| beneficial nmenber and notifies the limted liability conpany
18| in witing of the nane and address of each beneficial nenber
19| on whose behalf appraisal rights are being asserted. The

20| rights of a record nenber who asserts appraisal rights for

21| only part of the nenbership interests of the class or series
22| held of record in the record nenber's nanme under this

23| subsection shall be determined as if the menbership interests
24| to which the record nenber objects and the record menber's
25| other menbership interests were registered in the nanmes of

26| different record menbers.

27 (2) A beneficial nmenber may assert appraisal rights as
28| to a nenbership interest held on behalf of the nenber only if
29| such beneficial nenber:

30 (a) Submits to the limted liability conpany the

31| record nenber's witten consent to the assertion of such

29
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1| rights no later than the date referred to in s.

2| 608.4356(2)(b)2.

3 (b) Does so with respect to all nenbership interests
4| of the class or series that are beneficially owned by the

5| beneficial nmenber.

6 608.4354 Notice of appraisal rights.--

7 (1) If a proposed appraisal event is to be subnmitted
8| to a vote at a menbers' neeting, the neeting notice nust state
9| that the limted liability conpany has concl uded that nenbers
10| are, are not, or may be entitled to assert appraisal rights
11| under this act.

12 (2) If the limted liability conpany concludes that
13| appraisal rights are or may be available, a copy of ss.

14| 608.4351-608. 43595 nust acconpany the nmeeting notice sent to
15| those record nenbers entitled to exercise appraisal rights.
16 (3) If the appraisal event is to be approved other

17| than by a nenbers' neeting, the notice referred to in

18| subsection (1) must be sent to all nenbers at the tine that
19| consents are first solicited, whether or not consents are
20| solicited fromall nenbers, and include the materials
21| described in s. 608.4356.
22 608.4355 Notice of intent to demand paynent. --
23 (1) If a proposed appraisal event is subnitted to a
24| vote at a menbers' neeting, or is submitted to a nmenber
25| pursuant to a consent vote, a nmenber who is entitled to and
26| who wishes to assert appraisal rights with respect to any
27| class or series of menbership interests:
28 (a) Must deliver to a manager or managi ng nenber of
29| the linited liability conpany before the vote is taken, or
30| within 20 days after receiving the notice pursuant to s.
31| 608.4353(3) if action is to be taken without a nmenber neeting,
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1| witten notice of such person's intent to demand paynent if

2| the proposed appraisal event is effectuated.

3 (b) Must not vote, or cause or permt to be voted, any
4| nenbership interests of such class or series in favor of the
5| appraisal event.

6 (2) A person who may otherw se be entitled to

7| appraisal rights, but who does not satisfy the requirenents of
8| subsection (1), is not entitled to paynent under ss.

9| 608.4351-608. 43595.

10 608. 4356 Apprai sal notice and form--

11 (1) If the proposed appraisal event becones effective,
12| the limted liability conpany nmust deliver a witten appraisa
13| notice and formrequired by paragraph (2)(a) to all nenbers
14| who satisfied the requirenents of s. 608.4355.

15 (2) The appraisal notice nmust be sent no earlier than
16| the date the appraisal event becane effective and no later

17| than 10 days after such date and nust:

18 (a) Supply a formthat specifies the date that the

19| appraisal event becane effective and that provides for the

20| nenber to state:

21 1. The nenber's nane and address.

22 2. The nunber, classes, and series of nmenbership

23| interests as to which the nenber asserts appraisal rights.

24 3. That the nenber did not vote for the transaction
25 4. \Whether the nember accepts the limted liability
26| conpany's offer as stated in subparagraph (b)4.

27 5. If the offer is not accepted, the nenber's

28| estimated fair value of the nmenbership interests and a demand
29| for paynment of the nmenber's estimated value plus interest.

30 (b) State:

31
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1. Wiere the formdescribed in paragraph (a) nust be

sent.

2. A date by which the limited liability conpany nust

receive the form which date may not be fewer than 40 nor nore

than 60 days after the date the appraisal notice and form

described in this subsection are sent, and that the nenber

shal |l have waived the right to demand appraisal with respect

to the nmenbership interests unless the formis received by the

limted liability conpany by such specified date.

3. In the case of nenbership interests represented by

a certificate, the |location at which certificates for such

certificated nenbership interests nust be deposited, if that

action is required by the limted liability conpany, and the

date by which those certificates nust be deposited, which date

nmay not be earlier than the date for receiving the required

form under subparagraph 2.

4. The limted liability conpany's estimate of the

fair value of the nenbership interests.

5. An offer to each menber who is entitled to

appraisal rights to pay the linted |liability conpany's

estimate of fair value set forth in subparagraph 4.

6. That, if requested in witing, the linmted

liability conpany will provide to the nenber so requesting,

within 10 days after the date specified in subparagraph 2.

the nunber of nenbers who return the forns by the specified

date and the total nunber of nenbership interests owned by

t hem
7. The date by which the notice to w thdraw under_s.
608. 4357 nust be received, which date nust be within 20 days

after the date specified in subparagraph 2.

(c) Be acconpani ed by:

32
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1 1. Financial statements of the linmited liability

2| conpany that issued the nenbership interests to be appraised,
3| consisting of a balance sheet as of the end of the fiscal year
4| ending not nore than 15 nonths prior to the date of the

5| limted liability conpany's appraisal notice, an incone

6| statement for that year, a cash flow statenment for that year

7| and the latest available interimfinancial statenents, if any.
8 2. A copy of ss. 608.4351-608.43595.

9 608. 4357 Perfection of rights; right to wthdraw. --

10 (1) A nenber who wishes to exercise appraisal rights

11| nust execute and return the formreceived pursuant to s.

12| 608.4356(1) and, in the case of certificated menbership

13| interests and if the linmted liability conpany so requires,

14| deposit the nenber's certificates in accordance with the terns
15| of the notice by the date referred to in the notice pursuant
16| to s. 608.4356(2)(b)2. Once a nenber deposits that nmenber's

17| certificates or, in the case of uncertificated nenbership

18| interests, returns the executed formdescribed in s.

19| 608.4356(2), the menber loses all rights as a menber, unless
20| the nmenber withdraws pursuant to subsection (3). Upon

21| receiving a demand for paynment from a nenber who holds an

22| uncertificated nenbership interest, the limted liability

23| conpany shall nmake an appropriate notation of the demand for
24| paynment in its records.

25 (2) The linmted liability conmpany may restrict the

26| transfer of such nenbership interests fromthe date the nmenber
27| delivers the itens required by subsection (1).

28 (3) A nenber who has conplied with subsection (1) may
29| neverthel ess decline to exercise appraisal rights and withdraw
30| fromthe appraisal process by so notifying the limted

31| liability conpany in witing by the date set forth in the
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apprai sal notice pursuant to s. 608.4356(2)(b)7. A menber who

fails to so withdraw from the apprai sal process nmay not

thereafter withdraw without the limted liability conpany's

witten consent.

(4) A nmenber _who does not execute and return the form

and, in the case of certificated nenbership interests, deposit

that nenber's certificates, if so required by the limted

liability conpany, each by the date set forth in the notice

described in subsection (2), shall not be entitled to paynment

under this chapter

(5) |If the nenber's right to receive fair value is

term nated other than by the purchase of the nenbership

interest by the limted liability conpany, all rights of the

nenber, with respect to such nenbership interest, shall be

reinstated effective as of the date the nenber delivered the

itenms required by subsection (1), including the right to

receive any intervening paynent or other distribution with

respect to such nenbership interest, or, if any such rights

have expired or any such distribution other than a cash

paynent has been conpleted, in |lieu thereof at the el ection of

the limted liability conpany, the fair value thereof in cash

as determined by the limited liability conpany as of the tinme

of such expiration or conpletion, but w thout prejudice

otherwi se to any action or proceeding of the limted liability

conpany that nmay have been taken by the limted liability

conpany on or_after the date the nmenber delivered the itens

requi red by subsection (1).

608. 43575 Menber's acceptance of linmted liability

conpany's offer.--

(1) 1If the nenber states on the formprovided in s.
608. 4356(1) that the nenber accepts the offer of the linited
34

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 1056
590- 1856- 05

1| liability conpany to pay the linmited liability conpany's

2| estimated fair value for the nmenbership interest, the limted
3| Liability conpany shall make such paynment to the nmenber within
4| 90 days after the linmted liability conpany's receipt of the
5| itens required by s. 608.4357(1).

6 (2) Upon paynent of the agreed value, the nenber shal
7| cease to have any interest in the nmenbership interest.

8 608.4358 Procedure if nenber is dissatisfied with

9| offer. --

10 (1) A nmenber who is dissatisfied with the limted

11| liability conpany's offer as set forth pursuant to s.

12| 608.4356(2)(b)5. nmust notify the limted liability conpany on
13| the form provided pursuant to s. 608.4356(1) of the nenber's
14| estinmate of the fair value of the nmenbership interest and

15| demand paynent of that estimate plus interest.

16 (2) A nenber who fails to notify the limted liability
17| conpany in witing of the nenber's demand to be paid the

18| nenber's estinmate of the fair value plus interest under

19| subsection (1) within the timeframe set forth in s.

20| 608.4356(2)(b)2. waives the right to demand paynment under this
21| section and shall be entitled only to the paynment offered by
22| the limted liability conpany pursuant to s. 608.4356(2)(b)5.
23 608.43585 Court action.--

24 (1) 1f a nenber nekes demand for paynment under_s.

25| 608.4358 which remnins unsettled, the linted liability

26| conpany shall commence a proceeding within 60 days after

27| receiving the paynent demand and petition the court to

28| deternmine the fair value of the nmenbership interest and

29| accrued interest. If the limted liability conpany does not
30| commence the proceeding within the 60-day period, any nenber
31
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who has made a denmand pursuant to s. 608.4358 may commence the

proceeding in the nane of the linmted liability conpany.

(2) The proceeding shall be commenced in the

appropriate court of the county in which the linmted liability

conpany's principal office in this state is located or, if

none, the county in which its reqgistered agent is located. |f

the limted liability conpany is a foreign limted liability

conpany without a reqgistered agent in this state, the

proceedi ng shall be commenced in the county in this state in

which the principal office or registered agent of the donestic

limted liability conpany was | ocated at the tine of the

apprai sal _event.

(3) Al nenbers, whether or not residents of this

state, whose denmands remnin unsettled shall be nade parties to

t he proceeding as in an action against their nenbership

interests. The limted liability conpany shall serve a copy of

the initial pleading in such proceedi ng upon each nmenber party

who is a resident of this state in the manner provided by | aw

for the service of a summons and conpl ai nt _and upon each

nonresi dent nenber party by registered or certified mail or by

publication as provided by |aw.

(4) The jurisdiction of the court in which the

proceedi ng i s commenced under subsection (2) is plenary and

exclusive. |If it so elects, the court nmay appoint one or npbre

persons as _appraisers to receive evidence and recommend a

deci sion on the guestion of fair value. The appraisers shal

have the powers described in the order appointing themor in

any anendnent to the order. The nenbers denandi ng appraisa

rights are entitled to the sane discovery rights as parties in

other civil proceedings. There shall be no right to a jury

trial
36
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1 (5) Each nmenber made a party to the proceeding is

2| entitled to judgnent for the anpunt of the fair value of such
3| nenber's nmenbership interests, plus interest, as found by the
4| court.

5 (6) The limted liability conpany shall pay each such
6| nmenber the anpunt found to be due within 10 days after fina
7| deternminati on of the proceedi ngs. Upon paynent of the

8| judgnent, the nenber shall cease to have any interest in the
9| nenbership interests.

10 608.4359 Court costs and counsel fees.--

11 (1) The court in an appraisal proceeding shal

12| deternmine all costs of the proceeding, including the

13| reasonabl e conpensati on and expenses of appraisers appointed
14| by the court. The court shall assess the costs against the
15| Linmted liability conpany, except that the court may assess
16| costs against all or some of the nmenbers demandi ng apprai sal
17| in anounts the court finds equitable, to the extent the court
18| finds such nenbers acted arbitrarily, vexatiously, or not in
19| good faith with respect to the rights provided by this

20| chapter.

21 (2) The court in an appraisal proceeding may al so

22| assess the fees and expenses of counsel and experts for the
23| respective parties, in anpunts the court finds equitable:

24 (a) Against the linmted liability company and in favor
25| of any or all menbers demanding appraisal if the court finds
26| the linited liability conpany did not substantially conply
27| with ss. 608.4353 and 608. 4356; or

28 (b) Against either the linmted liability conpany or a
29| nenber demanding appraisal, in favor of any other party, if
30| the court finds that the party against whomthe fees and

31| expenses are assessed acted arbitrarily, vexatiously, or not
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in good faith with respect to the rights provided by this

chapter.
(3) If the court in an appraisal proceeding finds that

the services of counsel for any nenber were of substantia

benefit to other nenbers sinmlarly situated, and that the fees

for those services should not be assessed against the |imted

liability conpany, the court nmay award to such counse

reasonabl e fees to be paid out of the anmpunts awarded the

nenbers who were benefited.

(4) To the extent the linted liability conpany fails

to make a required paynent pursuant to s. 608.43575, the

nenber _nmay sue directly for the ampunt owed and, to the extent

successful, shall be entitled to recover fromthe |imted

liability conpany all costs and expenses of the suit,

including attorney's fees.

608.43595 Linmtation on limted liability conpany

paynent . - -
(1) No paynent shall be nmade to a nenber seeki ng

appraisal rights if, at the tinme of paynent, the limted

liability conpany is unable to neet the distribution standards

of s. 608.428. In such event, the nenber shall, at the

nenber's option:

(a) Wthdraw the notice of intent to assert appraisa

rights, which shall in such event be deened withdrawn with the

consent of the limted liability conpany; or

(b) Retain the status as a cl ai mant _agai nst the

limted liability conpany and, if the linmted liability

conpany is |liquidated, be subordinated to the rights of

creditors of the linmted |liability conpany but have rights

superior to the nenbers not asserting appraisal rights and if

it is not liguidated, retain the right to be paid for the
38
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1| nenbership interest, which right the linmted liability conpany
2| shall be obliged to satisfy when the restrictions of this

3| section do not apply.

4 (2) The nenber shall exercise the option under

5| paragraph (1)(a) or paragraph (1)(b) by witten notice filed
6| with the limted liability conpany within 30 days after the

7| Limted liability conpany has given witten notice that the

8| payment for the nenbership interests cannot be nmade because of
9| the restrictions of this section. If the nmenber fails to

10| exercise the option, the nmenmber shall be deened to have

11| withdrawn the notice of intent to assert appraisal rights.

12 Section 6. Subsection (1), paragraphs (a), (d), (e),
13| and (f) of subsection (3), and paragraph (d) of subsection (4)
14| of section 608.438, Florida Statutes, are anended to read:

15 608.438 Merger of limted liability conpany. --

16 (1) As used in this section and ss. 608.4381-608. 4383
17| 6684384, the term "other business entity" or "another

18| business entity" neans +wrelddes a corporation, a linited

19| Liability conpany, a common |aw or business trust or
20| association, a real estate investnent trust, a—eemmrtaw
21| trust—an—unincorporatedbusiness— a general partnership
22| including a limted liability partnership, a limted
23| partnership, including a linmted liability linited
24| partnership, aHwtedtiabiityecorpanyother—than—atnted
25| HabiHHty——conpany—organized—under—thetaws—efthis—ehapter— or
26| any other donestic or foreign entity that is organized under a
27| governing | aw or other ferwedpursuant—te—thereqguirerents—of
28| applicable | aw
29 (3) The plan of merger shall set forth:
30 (a) The nanme of each |linmted liability conpany and the
31| name and jurisdiction of formation, organization, or

39
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i ncorporation of each other business entity planning to merge,
and the name of the surviving or resulting limted liability

conpany or other business entity into which each other linmted

liability conmpany or other business entity plans to nerge,
which is, in this section and in ss. 608.4381-608. 4383
60884384, designated as the surviving entity.

() Al statenents required to be set forth in the
pl an of merger by the | aws under which each other business
entity that is a party to the nerger is forned, organized, or
i ncor por at ed.

(4) The plan of merger may set forth:

(d) A statenment of, or a statenment of the nethod of
deternmining, the "fair value," as defined in s. 608.4351
6068-—4384{H){b}y, of an interest in any donestic limted
liability conmpany that is a party to the nerger

Section 7. Subsection (2), paragraphs (c), (d), (e),
and (f) of subsection (4), and subsection (6) of section
608. 4381, Florida Statutes, are anended to read:

608. 4381 Action on plan of nerger.--

(2) In addition to the approval required by subsection
(1), if the surviving entity is a partnership or limted
partnership, no nenber of a limted liability conmpany that is
a party to the nmerger shall, as a result of the nmerger, becone
a general partner of such partnership or limted partnership

40
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the—survivirg—entity unl ess such nenber specifically consents

in witing to becom ng a general partner of such partnership

or linmted partnership, the—survivirg—enrtity and unl ess such
witten consent is obtained fromeach such nenber whe—as—=a

resuHt—of—the—rmerger—wouldbecore—a—genreral—partner—of—the

stvivirg—entty, such nerger shall not becone effective under
s. 608.4383. Any nenber providing such consent in witing

shall be deened to have voted in favor of the plan of nerger

for purposes of ss. 608.4351-608. 43595 s—608-4384.

(4) The notification required by subsection (3) shal
be in witing and shall include:

(c) The statenent or statenents required by ss.
608. 4351- 608. 43595 regarding availability of appraisal rights,
if any, to nmenbers of the limted liability conpany A—<elear
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(d) ey The date on which such notification was numil ed
or delivered to the menbers.

(e)H Any other information concerning the plan of
mer ger.

(6) A plan of merger may provide for the manner, if
any, in which the plan of nerger may be anended at any tine
before the effective date of the nmerger, except after the
approval of the plan of nerger by the menbers of alimted
liability conpany that is a party to the nmerger, the plan of
merger may not be anended to:

(a) Change the amount or kind of interests,
partnership interests, shares, obligations, other securities,
cash, rights, or any other property to be received by the
menbers of such limted liability conpany in exchange for or
on conversion of their interests;

(b) If the surviving entity is alimted liability
conpany, change any term of the articles of organization or
the operating agreenment of the surviving entity, except for
changes that otherwi se could be adopted wi thout the approva
of the nenbers of the surviving entity;

(c) If the surviving entity is not alimted liability
conpany, change any termof the articles of incorporation or
conpar abl e governi ng docunment of the surviving entity, except
for changes that otherw se could be adopted by the board of
directors or conparable representatives of the surviving
entity; or

42
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1 (d) Change any of the terns and conditions of the plan
2| of merger if any such change, alone or in the aggregate, would
3| materially and adversely affect the nenbers, or any class or

4| group of nenbers, of such limted liability conpany.

5

6| If an amendnent to a plan of nmerger is nmade in accordance the
7| plan and articles of nerger have been filed with the

8| Departnent of State, an anended certificate artieles of nerger
9| executed by each limted liability conmpany and ot her business
10| entity that is a party to the nerger shall be filed with the
11| Departnment of State prior to the effective date of the nerger.
12 Section 8. Section 608.4382, Florida Statutes, is

13| amended to read:

14 608.4382 Certificate Artieles of nerger. --

15 (1) After a plan of nmerger is approved by each limted
16| liability conpany and each other business entity that is a

17| party to the nerger, the surviving entity shall deliver to the
18| Departnment of State for filing a certificate artieles of

19| merger, which shall be executed by each linmted liability

20| conmpany and by each other business entity as required by

21| applicable Iaw, and which shall set forth:

22 (a) The plan of nmerger

23 (b) A statenent that the plan of nerger was approved
24| by each limted liability conpany that is a party to the

25| merger in accordance with the applicable provisions of this

26| chapter, and, if applicable, a statenment that the witten

27| consent of each nenber of such limted liability conpany who,
28| as a result of the nmerger, beconmes a general partner of the

29| surviving entity has been obtained pursuant to s. 608.4381(2).
30

31
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(c) A statenent that the plan of nerger was approved
by each domestic partnership that is a party to the nerger in
accordance with the applicable provisions of chapter 620.

(d) A statenment that the plan of nerger was approved
by each domestic corporation that is a party to the nerger in
accordance with the applicable provisions of chapter 607.

(e) A statenent that the plan of nerger was approved
by each other business entity that is a party to the nerger
other than Iimted liability conpani es, partnerships, and
corporations fornmed, organized, or incorporated under the | aws
of this state, in accordance with the applicable | aws of the
state, country, or jurisdiction under which such other
busi ness entity is formed, organi zed, or incorporated.

(f) The effective date of the nmerger, which my be on
or after the date of filing the certificate artietes of
merger, subject to the limtations in s. 608.409(2),+
provided, if the certificate artieles of nmerger does de not

provide for an effective date of the nmerger, the effective
date shall be the date on which the certificate artieles of
nmerger is are filed.

(g) If the surviving entity is another business entity
formed, organized, or incorporated under the |aws of any
state, country, or jurisdiction other than this state:

1. The address, including street and nunber, if any,
of its principal office under the Iaws of the state, country,
or jurisdiction in which it was fornmed, organi zed, or
i ncor por at ed.

2. If the surviving entity is a foreign entity and is

not authorized to transact business in this state, a statenent

that the surviving entity appoints is—deeredto—have—appoeinted

the Secretary of State as its agent for service of process in
44
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1| a proceeding to enforce obligations anry—ebHgatien—er—the

2| Hghts—eofdissentinrgrerbers of each limted liability conpany
3| that nerged into such entity, including any appraisal rights

4| of its nmenbers under ss. 608.4351-608. 43595, and the street

5| and mailing address of an office which the Departnent of State
6| may use for purposes of s. 48. 181 is—aparty—te—thererger.

7 3. A statenment that the surviving entity has agreed to
8| prempthy pay to any nenbers with appraisal rights the

9| dissentinrg—renrbers—of—eachHwrmtedtHabiHtyecorpany—thatis—a
10| party—tothererger—the anmount —H—any— to which such

11| dissentinrg nenbers are entitled under ss. 608.4351-608. 43595
12| s—668-4384.

13 (2) A copy of the certificate artieles of nerger

14| certified by the Departnment of State, nay be filed in the

15| official records of any effiee—-oftheofficialwhoisthe

16| reeording—officer—of—each county in this state in which any

17| real—property—of——a party to the nerger holds an interest in

18| real property ether—thanrthesurvivirg—entity—is—situated.

19 Section 9. Subsections (2), (3), and (7) of section

20| 608.4383, Florida Statutes, are anended to read:

21 608. 4383 Effect of nerger.--Wien a nerger becones

22| effective:

23 (2) The title to all real estate and other property,
24| or any interest therein, owned by each donestic limted

25| liability conpany and other business entity that is a party to
26| the nmerger is vested in the surviving entity w thout reversion
27| or inpairment by reason of this chapter. Fhe—survivirg—enrtity
28| shalH—+ecord—a——eertifiedecopyofthearticlesof rerger—in—any
29| eeunty—in—which—arergingentity holds—aninterest—inreal

30| preperty—

31
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(3) The surviving entity shall thereafter be
responsi ble and liable for all the liabilities and obligations
of each limted liability conpany and other business entity
that is a party to the nmerger, including liabilities arising

out of the appraisal rights under ss. 608.4351-608. 43595 ef

di-ssenters with respect to such nmerger under applicable | aw.
(7) The interests— partnership and nmenbership

i nterests, shares, obligations, or other securities and other

interests, and the rights to acquire such interests—
partnership—interests— shares, obligations, or other

securities and other interests, of each limted liability

conpany and ot her business entity that is a party to the
nmerger shall be converted into inpterests— partnership and
nenbership interests, shares, obligations, or other securities

and other interests, or rights to such securities,

obligations, or other interests, of the surviving entity or

it ad 1t abil] : :

er, in whole or in part, into cash or other property as

provided in the plan of nmerger, and the former nenbers of each

limted liability conpany nerding into another business entity

: : , ties. :
seeurties+— shall be entitled only to the rights provided in
the plan of nerger and to their appraisal rights as
di-ssenters, if any, under ss. 608.4351-608. 43595 s—668-—4384—
ss—60/413016041320—s—620-205, or other applicable |aw
Section 10. Section 608.439, Florida Statutes, is

anended to read:
608.439 Conversion of certain entities to alimted

liability conpany. --

46
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1 (1) As used in this section, the term"other business
2| entity" or "another business entity" nmeans a conmon | aw or

3| business trust or association_- a real estate investnent

4| trust; - a general partnership eemrmrtawtrust—or—anyother
5| wrineorperated—business, including a |linmted liability

6| partnership;,s- a linited partnership, whether—general
7|€including a registered linmted liability limted

8| partnership;) or any other domestic or foreign entity that is
9| organi zed under a governing |aw or other applicable |aw

10| provided such termshall not include a donestic linmted

11 | -pretudi-rg—a—registeredtHritedtHabittyHrited partnership)
12| er—aforetgntHirmted liability conpany.

13 (2) Any other business entity may convert to a

14| domestic linmited liability conpany if the conversion is

15| permitted by the laws of the jurisdiction that enacted the

16| statute or other applicable |aw governing the other business
17| entity and the other business entity conplies with such | aws
18| and the requirenments of this section in effecting the

19| conversion. The other business entity shall file with by
20| eemphbHrRg—withsubsection{8)—andfinrg—+n the Departnent of
21| State in accordance with s. 608. 4081
22 (a) A certificate of conversion te—at+HmtedtabiHty
23| eenpany that has been executed by one or nore authorized
24| persons in accordance with s. 608.408_+—and
25 (b) Articles of organization that conply with s.
26| 608.407 and have been executed by one or nore authorized
27| persons in accordance with s. 608. 408.
28 (3) The certificate of conversion to alimted
29| liability conpany shall state:
30 (a) The date on which and jurisdiction in which the
31| other entity was first organi zed ereated—Forred—or—otherwise
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care—nte—being and, if it has changed, its jurisdiction
i medi ately prior to its conversion to a donestic linmted
liability conpany.+

(b) The nanme of the other entity immediately prior to
the filing of the certificate of conversion, te—at+iwted
H-abiH--ty—eonpany+-

(c) The nane of the linmted liability conpany as set
forth in its articles of organization filed in accordance with
subsection (2).+—and

(d) Subject to the limtations in s. 608.409(2), the

del ayed future effective date or tinme (which shall be a date
or tine certain) of the conversion to alimted liability
conpany if it is not to be effective upon the filing of the

certificate of conversion te—at+wtedtabiHty—eorpanry and

the articles of organization,_ provided such delayed effective

date and tine nmay not be different than the effective date of

the articles of organization.

(4) Upon the filing in the Departnent of State of the
certificate of conversion to a limted liability conpany and
the articles of organization or upon the del ayed future
effective date or time of the ce